IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DAVISL. SHIKLES,
Plaintiff,
Case No. 02-2556-KHV

V.

SPRINT/UNITED MANAGEMENT
COMPANY,

Defendant.

S N’ N’ N N N N N N N N

MEMORANDUM AND ORDER

Davis L. Shikles brings an age discrimination dlaim againgt Sprint/United Management Company
(“Sprint”) under the Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. § 621 et seq. The

metter is before the Court on Defendant Sprint/United Management Company’ s Motion For Summary

Judgment (Doc. #68) filed Augugt 8, 2003. For reasons stated below, the Court sustains defendant’s
motion.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons on file, together with the affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment as a matter of law. Fed. R. Civ. P. 56(c); accord Andersonv.

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Begtrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis“materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuing’ factuad dispute requires more than a mere scintilla of

evidence. 1d. at 252.




The moving party bears the initid burden of showing the absence of any genuine issue of materid

fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicks v. City of Watonga, Okla., 942

F.2d 737, 743 (10th Cir. 1991). Once the moving party mests its burden, the burden shiftsto the non-
moving party to demondrate that genuine issues remain for trid “ asto those dispositive matters for which

it carries the burden of proof.” Applied Geneticsint'l, Inc. v. First Affiliated Secs., Inc., 912 F.2d 1238,

1241 (10thCir. 1990); see dso MasushitaElec. Indus. Co. v. ZenithRadio Corp., 475 U.S. 574, 586-87

(1986); Bacchus Indus.,, Inc. v. Arvinlndus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). Thenon-moving

party may not rest on her pleadings but must set forth pecific facts. Applied Genetics, 912 F.2d at 1241.

The Court must view the record inalignt most favorable to the party opposing summary judgment.

See Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991). Summary

judgment may be granted if the non-moving party’s evidence is merely colorable or is not sgnificantly
probative. See Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgment, aparty
cannot rely onignorance of facts, on speculation, or on suspicion, and may not escape summary judgment

in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir.

1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to require
submisson to the jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson, 477 U.S. at 251-52.

Factual Backaround

Thefalowing facts are either undisputed or, where disputed, construed inthe light most favorable
to plantiff.
Fantiff Davis L. Shikleswasborn on July 22, 1941. Shikles was 56 years old when Sprint hired
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himinMarchof 1997, and 60 years old when Sprint terminated his employment five yearslater, onMarch
13, 2002. While employed by Sprint, plaintiff wasreferred to as the“old man.” Flantiff does not recal who
cdled hman old man, the occasions uponwhichhewas caled an old man, whether anyone witnessed him
being cdled an old man, the number of times he was cdled an old man or why he was cdled an old man.

Shikles Depodition at 242-45, Exhibit O to Memorandum In Support Of Defendant’s Motion For

Summary Judgment (“Memorandum In Support™) (Doc. #69) filed August 8, 2003.

l. Promotional Opportunities At Sprint

Sorint maintains an internd posting system which announces job openings to employees.  Jobs
have different titlesand job grades. Employees who seek promoations find postings that interest them and
express interest through the Job Interest Request (*JIR”) process.

Sorint initidly hired plaintiff as an Associate Andys-Billing.  While employed a Sprint, plaintiff
applied for and received several promotions, induding Andys-Billing, Billing Andyst 11, and most recently
—onduly 31, 2000 - Billing Andyst 111.1 Pretrid Order (Doc. #70) filed August 14, 2003, Stipulation5.
Plaintiff received seven pay raiseswhile employed at Sprint.2 At thetimeof histermination, plaintiff worked
inSprint’ sBillingand Invoices Services (“BIS’) group within the Revenue/Financia Services organization.

In the 300 days before plantiff filed his charge with the Equa Employment Opportunity

! On duly 31, 2000, Sprint promoted plaintiff to Billing Anayst 111, job grade 74 because
“he was the mogt qudified candidate for the position.” McCurdy Deposition at 105, Exhibit 4 to
Memorandum InOpposition (Doc. #30). On January 1, 2001, Sprint reclassified this position as Revenue
Andysg 1V.

2 Rantiff intidly earned $32,000 per year. He received seven pay raises: April 4, 1998
($33,299), October 5, 1998 ($35,840), March 27, 1999 ($36,558), February 25, 2000 ($38,579), July
31, 2000 ($41,369), February 25, 2001 ($42,787), and February 24, 2002 ($43,217). Exhibit A
Attachment 2 to Pretria Order (Doc. #70).
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Commission (“EEOC”), he submitted requests for 14 vacant positions listed on 12 job postings® Sprint
cancelled three of these vacancies. Sprint received many gpplications for each of the 11 remaining
postions. Infilling them, Sprint eva uated candidates based on their qudifications and experiencefor each
position, and in accordance with company procedures. At the time that he applied for these positions,
plantiff was a grade leve 74. Plaintiff interviewed for one position, but Sprint determined that he was not
the most qudified candidate for that or any of the other positions.

The details of each position which plaintiff gpplied for are asfollows:

A. Project Manager |1, North Supply
Posted on May 3, 2001
Specid sKillsrequired: System organizationa and product knowledge
23 gpplicants
Successful candidate: Janis Y arnevich
Candidate quaifications. Current North Supply sales project specidist

B. Manager |, Business Development, Affiliate Relations Group
Posted on August 2, 2001
Leve 77
Specid skillsrequired: none listed
28 gpplicants
Successful candidate: Kristina M cFeeters
Candidate qudifications. Level 76 employee with strong retail and sales background

C. Analyst 111, Process, Consumer Processes Group
Posted on July 11, 2001
Levd 75
Special illsrequired: Researchanadyss& evauationof customer solutions contact center
processes, policies & systems, management of medium to long term projects
170 applicants
Successful candidate: Shawn Gillum
Candidate qudifications: Leve 75 programmanager, Sirong experience in customer care,
project manager on eectronic billing product cross-functiona development team

3 One posting listed three vacancies.

-4-




Analyst |11, Process, Consumer Processes Group

Posted July 13, 2001

Leved 75

Special illsrequired: Maintenance, research, andyss& evauationof systems, processes
& gpplicationsin consumer processes group

39 gpplicants

Successful candidate: Susan McDonad

Candidate qudifications Served successfully in project manager role for 3 years,
supporting product test team

Project Manager 111, Cone Operations, Customer Care

Posted August 3, 2001

Leve 76

Special ills required: Build & maintain effective rdationships with business process
owners, cal center managers, & other key members within Sprint & vendors

55 gpplicants

Successful candidate: Ray Pereira (took one level downgrade to accept position)
Candidate qudifications. Experience in training development within Customer Care, & in
vendor relations, project management & cdl center operations, induding cal center start-
ups

Senior Process Analyst, Customer Care

Posted July 25, 2001

Level 76

Special ills required: Proven project management skills, including ability to manage
multiple projects of varying Sze & complexity; ability to organize & lead cross-functiona
teams

23 gpplicants

Successful candidate: Janell Stricklan

Candidate qudifications: As business automation manager, she had been responsible for
managing client/business unit relaionships, held project andyst position in past

Project Manager 111, Global Vendor Management (Customer Care)

Posted August 9, 2001

Leve 76

Specid skillsrequired: Ability to build & maintain effective reaionships with cal center
managers, businessprocess owners & other key memberswithin Sprint & globa vendors
57 gpplicants

Successful candidate: Diana Carey

Candidate qudifications Had been successful Project Manager 111 invendor management
and in operations and gtaffing




Analyst 111, Process, Product & Business Development

Posted July 10, 2001

Leve 75

Special ills required: Work with cross-functiona teams on operationa issues for
product/data support, implementation, enhancement of processes & support of data
products

34 gpplicants

Successful candidate: Patricia Brown

Candidate qudifications Served as Customer Relations Manager; project-managed large
dient ingdlaions & developed methods & procedures for tracking orders; served as
public affairs manager & asindde sdes manager

Revenue Consultant V/VI, Billing Strategy, Revenue/Financial Services

Posted July 24, 2001

Leved 76 (one position)

Level 75 (two postions)

Specid skillsrequired: Strong understanding of business requirements for * Renai ssance”
billing system & impacts to existing systems & organizations

19 applicants

Successful candidates: 1) Phillip Lewis; 2) Jason Thompson; 3) Shelby Brown
Candidate qudifications: 1) served in BIS at level 76, participated in early requirements-
gathering on Renaissance system; 2) developed training curriculum for Billing Information
Management Department and authored numerous methods and procedures documents;
3) represented the Billingl nformationM anagement Department initsdedlings with Sprint’s
outside vendor for previous hilling system, worked on two hilling system releases, had
background as a subject-matter expert on mgor pricing initiaives, such as amplified
pricing.

Affidavit Of Suzanne McVey at 4-7, Exhibit A to Memorandum In Support (Doc. #69).*

Pantiff testified that “it seemed apparent that promotionswere dways givento the younger people

immateria of experience”

Plaintiff’s Employment

As noted above, plaintiff initialy worked as an Associate Andys-Billing, where he gpplied for and

The record does not indicate the ages of the employees selected for each position.
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received severd promotions. At thetime of histermination, plaintiff worked as a Revenue Anady4 IV in
the BIS group within the Revenue/Financid Services organization. Plaintiff worked in the Renaissance
group, whichwas a so part of the Revenue/Financia Services organization, immediaely before he worked
inBIS.

Throughout plaintiff’ scareer at Sprint, Sprint used a“ LINK” performance appraisal system under
which employees received annud evauations. The LINK systemhad five levels of performance, ranked
from“1” (Greatly Exceeds Expectations) to “5" (Unacceptable).® Supervisors infrequently awarded the
two lowest raings (“4” or “5”). For example in 2001, only one out of 22 BIS employees evaluated
received a “4” and no one received a“5.” Of the 22 BIS employees, 21 received a“3” or above.

Common Merit Review Summary for Richard Bindd Exhibit H and Exhibit C to Memorandum In Support

(Doc. #69). Plantiff’s annua performance reviews dways rated him a “3” (Meets Expectations).

In November of 2001, when plaintiff worked in the Renaissance group, Rory Barrett Thomas, a
director inthe Revenue/Financid Services organization, decided to bring plantiff and four other employees
over to BIS. Brent Danid, plaintiff’ s immediate supervisor in the Renai ssance group, gave him an interim
LINK rating of “Meets Expectations’ for April 18 to December 31, 2001. Daniel and Scott Rutherford,
another supervisor inthe Renal ssance Group, discussed plaintiff’ sperformancewithther supervisor, Diane
McElyea. Together the three did not believe that plaintiff’s skills matched the Renaissance group.
Specificdly, Daniel and Rutherford cited (1) examples of hiswork that had to be redone, (2) hisinability

to grasp the concept of development work, (3) inaccurate work on a project involving the methods and

° Therecord indicatesthat “3” is“Meets Expectations,” but it does not specify the label for
“2" or“4.”
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procedures for price plans under the Renaissance billing system, and (4) his difficulties working in an
ungtructured environment which required a strong understanding and aptitude for how the Renaissance
system worked. McElyea concurred with Danid’ srating of plaintiff. For these reasons, McElyea, Daniel
and Rutherford agreed that it was best to move plaintiff out of the Renaissance group.

Thomeas bdlieved that plaintiff’s experience in hilling operations would enable him to successfully
fill a vacant podtion in BIS, so she arranged to have him transferred. Thomeas transferred four other
employees fromthe Renaissance group to Bl Sat the same time: Erma Davis, Kris Owara, Kathy Weston
and Lisa Woodward.

A. Performance Reviews

Lorrie McCurdy supervised plaintiff when he worked in the tables department in 1997 and when
he worked in affiliate billing from 2000 to 2001.° She considered him a “team player,” but his peers did

not view him as a leader. McCurdy Deposition at 108, Exhibit 4 to Memorandum In Opposition (Doc.

#80).
Brett Daniel supervised plaintiff from April 18, 2001 to December 17, 2001. During thet time,

Danids gave plaintiff his first and second interim reviews for 2001. Daniel Deposition at 62-63, 66-68,

Bxhibit 3 to Memorandum In Opposition (Doc. #80). Inplantff’sfind 2001 LINK review, Danid noted

that “[&]lthough dill new to BIS, [plaintiff’ g willingnessto express concerns and pursue solutions for issues
has been aplusfor BIS. Hislack of key processes and procedures as wel as his technical knowledge

skills has hindered his progress as a Revenue Andy4 1V in BIS. He has shown improvements and the

6 The record does not explain the “tables department” or “&filiate hilling,” and it does not
detall plaintiff’s career progression.
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willingness to learn and adapt to change as a new team member, but he is lacking the necessary skills
expected for hislevd, for example: creating, editing and running Impromptu queries, creation and updating
Accessdatabases. | ook for Davisto improve in histechnical and process management skillsin order to

perform at the Revenue Andys 1V level.” Manager’ s Comments, Exhibit G to Memorandum In Support

(Doc. #69). Danid did not give plaintiff averba or written warning, but gave him congructive feedback
on things to improve and counseled him on taking better ownership of things assigned to him and not

bringing back questions so often. Danid Depostion at 65-66.

When plaintiff moved to BIS in late December of 2001, Richard Bindd became his supervisor.
Bindd did not have any negative observations of plantiff, did not meet withplaintiff to discusshisfind 2001
LINK review, and does not know what was said to plaintiff in either of his 2001 review meetings.

B. Alpha Rating System

In late 2001 and early 2002, Sprint introduced a new performance evauationsystemwhich used
an“dphd’ rating scae. The dpha system did not effect employees LINK ratings for 2001. Under the
dpha system, department managers rated each employee as M (mogt effective); H (highly effective); E
(effective); | (improvement needed) or S (substantial improvement needed). Exhibits C, | and J to

Memorandum In Support (Doc. #69). In sdecting the appropriate category, managers looked at the

relative performance of al employeesin the organization or group. Sprint specified that managers assign
ratings inthe fallowing manner: 10 per cent M, 20 per cent H, 40 per cent E, 20 per cent |, and 10 per cent
S. Exhibit I. Employees who had been hired, promoted or demoted into new positions between
September 1, 2001 and February 25, 2002 were designated N because they had not been in positionlong

enough to receive a comprehengve performance evauation. The N rating did not impact compensation
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or become part of the employee’ s permanent record.

Sorint did not desgn the apha system around the thought of down-sizing. Although the
Revenue/Financiad Services organization department managers determined dpha ratings for their groups
in January and February of 2002, the raings were not part of the LINK review process for 2001.
Department manegers assigned dpha ratings to Revenue/Financid Services employees before Sprint
announced areductioninforceon March 13, 2002. Management referred to these early 2002 ratings as
“shadow ratings.”

In December of 2001, HumanResources gave Bindd guiddines on shadow ratings. On January
21, 2002, Bindd attended a gaff meeting with Thomas and other department managers a which they
discussed shadow ratings. Binde started using the shadow rating systemin January of 2002, but the new
rating system was not explained to employees until early February of 2002. Bindd assigned an S rating
— the lowest shedow rating —to plaintiff, Raci Hayes and Marty Willoughby. Plantiff did not recelve an
N rating because even though he was new to BIS, he had previoudy worked in billing.

[Il.  Reduction In Force On March 13, 2002

Inearly Marchof 2002, senior management directed the Revenue/Financia Services organization
to cut its budget. Initidly, directors within thet organization, including Thomeas, tried to find away to meet
budget requirementsby reducing “non-headcount related expenses’ such as supplies, training and the use
of outside contractors. The directors determined, however, that the required budget cut could only be
achieved by cutting jobs. The directorsthen asked department managersto determinewhich job functions
had to absolutely continue to ensure continued operation of each work group. After making this

determination, the managers recommended that a number of jobs be eiminated in each group.

-10-




Asto the BIS group, Thomas asked Bindd to recommend six or seven jobs for termination. In
determining which employeesto terminate, Thomas did not give Binde written guidance, but told him to
look a which employees received lower shadow ratings (1 or S), individua employee skill sets, job
performance, who could best perform the jobs that remained and who could succeed in the reorganized
environment. Bindel recommended to Thomas seven employees for termination.’

In amemorandum to Thomeas, Bindd summearized plaintiff’s shortcomings, stating that he did not
have the skill set for aRevenue Analyst 1V in BIS and that he had to be watched over to keep focused on
his job duties® Exhibit E. The particular performance problems which Bindd observed included: (1)
relative lack of knowledge of Sprint’s “P2K” hilling system, reporting tools and other tools compared with
co-workers at the same leve who performed the same job functions, and (2) plantiff departed ontangents

and did not complete projects.® Bindd Depositionat 76-77, Exhibit C to Memorandum In Support (Doc.

#69).
OnMarch13, 2002, Thomasterminated Sx of those employees: plantiff (age 60), Raci Hayes (age

32), Danyd| Kenny (age 26), John Mandacian (age 29), Morris Willoughby (age 40), and Kathryn\Weston

! Fantiff, Raci Hayes and Marty Willoughby had the lowest rating (S). Thomas changed
the shadow rating of Leanna Alexander from an H to an N because she had just been promoted and was
therefore too new in the position. Bindd Depostion at 55-56.

8 Bindd did not look at plaintiff’s performance reviews for 1997, 1998, 1999 or 2000.

o Thomasa so made observations regarding plaintiff and Weston, who had beenbrought into
BIS from another group and terminated on March 13, 2002: “We brought them back into the billing
operations world and unfortunately some things had changed. . . since the last time they had been in those
functions. Automation had occurred, new methods were in place, and not dl of those folks could then
function in those roles” Thomas Depositionat 173, Exhibit M in Memorandum In Support (Doc. #69).
Thomas pecificaly observed that plaintiff “just didn’'t have the skills to succeed there any longer.” 1d. at
174.
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(age 39).1° Thomeas transferred the remaining employee, Rachel Mayer, to fraud management. Nine
months later, in December of 2002, Sprint ingtituted another reduction in force which resulted in the
terminations of Kelly Hasky (age 31) and Greg Rogers (age 37).

Fantiff was the oldest employee (the only Revenue Andyst V) who was terminated from
Revenue/Financia Services on March 13, 2002. Pretria Order (Doc. # 70) at 5. Paintiff doesnot know
the identity of the other employees in BIS who were terminated, but he daims that most of them were
younger thanhim.** Asof March 13, 2002, only two Revenue Andyst IV’ sin BI'S (Sharon Robinson and
Kari Knox) had longer tenure with Sprint than plaintiff, and only one (Knox) had a higher sdary than

plantiff. Bindel Depogition at 81-82, Exhibit 2 to Memorandum In Oppaosition (Doc. #80).

Sprint continued to advertise available pogitions after March 13, 2002 and it allowed terminated
employeesto gpply for the positions. Thirteen terminated employees — five of whomwere“40 and older”
and aght of whomwere younger than40 — gpplied for postions after March 13, 2002 but did not receive
interviewsor job offers. One received an interview but not ajob offer. After histermination, plaintiff did
not apply for any job opening at Sprint.

V.  Plaintiff sEEOC Charge

On May 21, 2002, plantff filed a charge of discrimination with the EEOC, aleging age

10 Eight BIS employees were over age 40 but were not affected by the reductionin force on
March 13, 2002: Leanna Alexander (age 45), Mary Jo Bennett (age 42), George Berberick (age 41),
Erma Davis (age 42), Lisa Fassett (age 41), Jack Ferris (age 64), Kris Owara (age 43) and Sharon
Robinson (age 41). Exhibit A, 18 and Exhibit D to Memorandum In Support (Doc. #69).

1 Eleven of the 39 people terminated from the Revenue/Financial Services organization on
March 13, 2002 were age 40 and older, and three were 39. Twenty-five were younger than 40.
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discrimination.’? The EEOC assigned the charge to Senior Investigator Michael Katz. In aletter dated
June 17, 2002, Katz (1) told plaintiff’s counsd that “[t]he information currently available is not sufficent
to pemit the Commission to determine whether further investigation is appropriate;” (2) requested that
plaintiff be made avallable for anin-depth telephone interview; and (3) warned that if atelephone interview
was not conducted within 30 days, K atz would recommend that the EEOC terminate the charge based on

plantiff’sfalure to cooperate. EEOC Letter Exhibit R to Memorandum In Support (Doc. #69).

Katz initidly scheduled an interview with plaintiff for July 10, 2002. Exhibit Q to Memorandum
InSupport (Doc. #69). On duly 2, 2002, Katz wroteto plaintiff’ s counsel confirming the July 10 interview
and asking plaintiff to fax detailed information regarding his daim that he had been denied promotiona

opportunities® Letter From EEOC To Plaintiff’'s Counsd, Exhibit S to Memorandum In Support (Doc.

#69). Rantff did not fax the requested information, but at plaintiff’s request, Katz rescheduled the July
10 interview to July 19, 2002. Plaintiff’s counsd cancdled the duly 19 interview, citing afamily conflict.

Paintiff’s counse told Katz that he would cdl back to reschedule. Exhibit Q toMemorandum In Support

(Doc. #69). Katz |eft telephone messages for plaintiff’s counsel on July 22, 25, 29 and August 1, 2002.
Heaso sent aletter to plaintiff’ scounsel on August 1, 2002.% The letter stated that (1) “this. . . will serve
asafind reminder that the Commission is still awaiting the rescheduling of an interview with Mr. Shikles,”
(2) plaintiff or his counsel had cancelled two previoudy scheduled interviews; (3) the EEOC needed

additional information to make an appropriate decison and dternative dates for plaintiff’s interview; and

12 Aantiff did not complain of age discrimination until he filed his charge of discrimination.
13 Katz sent a courtesy copy of the letter to plaintiff.
14 Again, Katz sent a courtesy copy of the letter to plaintiff.
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(4) sad that “if the interview withMr. Shiklesis not conducted before August 19, 2002, | will forward the
file to my supervisor with a closure recommendation.” The letter dso reemphasized that before the

interview was conducted, plaintiff had to supply information concerning his dlegation regarding falure to

promote. EEOC Letter To Rlaintiff’s Counsd, Exhibit T to Memorandum In Support (Doc. #69).

On August 6, Katz rescheduled plaintiff’ sinterview for August 16, 2002 at 10:00 am, indicating
inhiscaselogthat plaintiff’ s atorney would initiate the interview. On August 16, plaintiff’s counsel caled
Katz to cancel plaintiff's interview, indicating that plaintiff had been caled away at the last minute and
explaining that the nature of plaintiff’s job madeit difficult to guarantee his availability.™ Dedlaration Of

Michadl Katz 1 10, Exhibit Q to Memorandum In Support (Doc. #69).

OnAugus 20, 2002, the EEOC issued a Dismissa and Noti ce of Rightsto plantiff, explaining that
the EEOC had closed plaintiff’ sfile because “[h]aving been given 30 days in whichto respond, youfailed

to provide information, failed to appear or be available for interviews/conferences, or otherwise failed to

cooperate to the extent that it was not possible to resolve your charge.” EEOC Dismissa And Notice Of

Rights, Exhibit U to Memorandum In Support (Doc. #69).

Pantiff damsthat Sprint discriminated againgt him on the basis of age by not promoting him and
by terminating his employment. Pretria Order (Doc. #70) at 7. Specificdly, plantiff dleges that Sprint
treated him less favorably than amilaly Stuated younger employees, that age was a mativating or

determining factor in Sprint’ s failure to promote him and itsdecisionto terminate his employment, and that

15 In late June or July of 2002, plaintiff took a job with International Profit Associates in
Buffdo Grove, lllinois. Declaration Of Michagl Katz 1 15. The record does not indicate what plaintiff’s
new job was, but explainsthat it required him to travel frequently. Id.
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Sprint’ s stated reasons for falure to promote and termination are a pretext for age discrimination. 1d. at
9-10.

Sprint arguesthat it is entitled summary judgment ondl dams. Specificaly, Sprint argues thet (1)
the Court lacks subject matter jurisdiction because plaintiff did not exhaust adminigrative remedies before
the EEOC,; (2) plaintiff has no evidence that Sprint intended to discriminate when it terminated plantiff’s
employment, (3) plaintiff cannot establisha prima facie case with regard to his claim of failure to promote;
and (4) even if plantiff could establish a prima facie case, its decisons were legitimate and
nondiscriminatory.

Analysis
Exhaustion Of Administrative Remedies
Defendant arguesthat because plantiff failed to cooperate withthe EEOC invedtigation, he hasnot

exhausted his administrative remedies and heis barred from recovery. Memorandum In Support (Doc.

#69) at 20-22. Paintiff responds that summary judgment is ingppropriate because he complied with the
ADEA by asserting only those claims asserted in his charge of discrimination and filing suit within 90 days

of recaipt of his right to sue letter. Memorandum In Opposition (Doc. #80) a 25. Plaintiff also excuses

his dleged falure to cooperate, Sating that the EEOC dismissal resulted from an “unfortunate, but
unavoidable scheduling conflict” that arose as aresult of hiseffortsto mitigate his damages by taking anew

position.’® |d. Plaintiff alsoarguesthat he exhausted hisadministrative remediesbecausethe ADEA, unlike

16 Therecord indicatesthat theinterview could have been by telephone, and on at least one
occasion it was scheduled to be by telephone. Declaration Of Michadl Katz § 10, Exhibit Q to
Memorandum In Support (Doc. #69).
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Title VI, grants him an automdtic right to sue 60 days after filing his EEOC charge whether or not he
cooperated.
Exhaustionof adminigrative remediesis ajurisdictiona prerequisiteto an ADEA action. See Smith

v. Bd of County Comm’rs, 96 F. Supp.2d 1177, 1185 (D. Kan. 2000). Generdly, plantiff may not bring

an ADEA dam unlessit waspart of atimey-filed adminidrative charge for whichhe has recelved a right-

to-sue letter. Wallace v. Beech Aircraft Corp., 87 F. Supp.2d 1138, 1145-46 (D. Kan. 2000) (ating

Smmsv. Okla ex rel. Dep't of Mental Hedlth & Substance Abuse Servs,, 165 F.3d 1321, 1326 (10th

Cir. 1999), cert. denied 528 U.S. 815 (1999)). The ADEA exhausgtion requirementsarelessstringent than
those under Title VII, in that an ADEA plaintiff is not required to wait for aright to sue letter before filing
suit in federd court.r” Nonetheless, the ADEA requires that a plaintiff file charges with the EEOC. The
exhaustionrequirement servestwo purposes: to give notice of the aleged violationto the charged party and

to gve the EEOC an opportunity to conciliate the dam through the administrative process. Ingds v.

Thiokol Corp., 42 F.3d 616, 625 (10th Cir. 1994); Stevensv. Deluxe Fin. Servs., Inc., 199 F. Supp.2d
1128, 1150 (D. Kan. 2002).

Becausefalureto exhaust adminigraiveremediesisabar to subject matter jurisdiction, the burden
isonplaintiff, as the party seeking federa jurisdiction, to show by competent evidencethat he did exhaust.

United Statesv. Hillcrest Hedth Ctr., Inc., 264 F.3d 1271, 1278 (10th Cir. 2001), cert. denied, 535 U.S.

905 (2002). The Court examineswhether agenuineissue of materia fact exissregarding plaintiff’ salleged

1 29 U.S.C. § 626(d) merdy provides thet “[n]o civil action may be commenced by an
individua under this section until 60 days after a charge aleging unlawful discriminationhas been filed with
the Equal Employment Opportunity Commisson.”
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falure to cooperate and, if not, whether his falureto cooperate requiresafindingthat he falled to exhaud.

See McBride v. Citgo Petroleum Corp., 281 F.3d 1099, 1105 (10th Cir. 2002).

A. Regulatory Requirement To Cooperate With EEOC
Title 29 of the Code of Federd Regulations, provides that:

As part of the Commission's invedigation, the Commisson may require the person
claming to be aggrieved to provide a satement which includes:

(1) A statement of each specific harm that the personhas suffered and the date on which
each harm occurred;

(2) For eachharm, a statement specifying the act, policy or practicewhich is dleged to be
unlawful;

(3) For each act, palicy, or practice dleged to have harmed the person daming to be
aggrieved, a statement of the facts which lead the person claiming to be aggrieved to
believe that the act, policy or practice is discriminatory.

29 C.F.R. 8§ 1601.15(b). If the person does not cooperate, the EEOC has the authority to dismiss a
charge for falure to cooperate under 29 C.F.R. § 1601.18(b):

Where the person daming to be aggrieved fals to provide requested necessary

information, fails or refuses to appear or to be available for interviews or conferences as

necessary, fails or refuses to provide information requested by the Commission pursuant

to § 1601.15(b), or otherwise refuses to cooperate to the extent that the Commisson is

unable to resolve the charge, and after due notice, the charging party has had 30 daysin

which to respond, the Commission may dismissthe charge.
Id. The Court may not defer to the EEOC or the complaint investigator’ s finding with repect to plaintiff’s
compliance. McBride, 281 F.3d at 1106.

As noted, on May 21, 2002, plaintiff timey filed a charge of age discrimination. The record
reflects, and the parties do not dispute, that by letter dated June 17, 2002, the EEOC told plaintiff’ scounsel

that it needed moreinformationto determine whether further investigation was appropriate and asked that

plantiff be made available for an in-depth telephone interview. Katz warned that if atelephone interview
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was not conducted within 30 days, he would recommend that the EEOC terminate the charge for failure
to cooperate. Plantiff canceled the interviews which were scheduled between July 10 and August 16,
2002. Katz dso asked plantiff to fax detaled information regarding his falure to promote clam, which
plantiff failed or refused to do.*® Plaintiff has not submitted any evidence that the EEOC aready hed the
information or did not need the information requested, that it was not entitled to request the information,
or that it acted improperly in dismissing his clam for falure to cooperate. Here, the record conclusvely
reveds that plaintiff did not cooperate withthe EEOC at any time after he filed his charge of discrimination.

B. Whether Failure To Cooperate Requires A Finding That Plaintiff Failed To
Exhaust

No Tenth Circuit opinion dedls with a plaintiff’s duty to cooperate with the EEOC in an ADEA

case. Defendant relies on McBride v. Citgo Petroleum Corp., 281 F.3d 1099 (10th Cir. 2002), where

plantiff aleged discriminaion in violation of the Americans with Disabilities Act (“ADA”), 42 U.S.C. 8

12101 et seq., and the Family and Medica Leave Act (“FMLA"), 29 U.S.C. § 2601 et seq. 281 F.3d

1099. Defendant o cites Rann v. Chao, 154 F. Supp.2d 61 (D.D.C. 2001), and Greenv. Heidelberg,
854 F. Supp. 511 (N.D. Ohio 1994), for the proposition that by failing to cooperate with the EEOC
investigation of an ADEA cdam, plaintiff has not exhausted his adminidtrative remedies.

In McBride, the didrict court dismissed plantiffs ADA claim for lack of subject matter
jurisdiction, finding that by failing to cooperate with the EEOC investigation, plaintiff had failed to exhaust

adminidrative remedies. 1d. a 1102. The Tenth Circuit affirmed, noting that exhaustionof adminidrative

18 Paintiff daims thet his new job made scheduling conflictswith K atz unavoidable, but does
not give any reason for failing to provide the requested information.
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remediesis ajurisdictiond prerequisiteto suit onan ADA dam. It reviewed plaintiff’ sfalureto cooperate
asfollows

[Plaintiff] failed to meet the November 10, 1999 deedline for the return of asgned and

dated enclosed copy of the Charge of Discrimination . . . the Charge of Discrimination,

enclosed in the requesting letter was not Sgned, dated, and returned to the EEOC until

December 20, 1999. The EEOC dismissed Ms. McBride's claim on December 13,

1999-thirty-three days after the signed and dated Charge of Discrimination was due. A

sgned and dated copy of the Perfected Charge of Discrimination was gpparently never

sent to the EEOC.  In addition, messages were |eft with Ms. McBride' s counsel without

response. Affidavits were apparently requested by the EEOC but never provided. Ms.

McBride was informed on November 12, 16, 19, 30, 1999 that the change she had

requested to the Charge of Discriminationneeded to be discussed. The EEOC informed

her that the change she had requested would be sdlf-defeating and would result in the

dismissd of her dam. She was given the opportunity to submit rebuttal or additional

evidence by December 10, 1999, but did not.
Id. at 1106. Based on this evidence, Tenth Circuit held that the damwas barred for falureto cooperate.
Id.

In Rann, a federa employeefiled a charge of age discrimination with the Department of Labor
Equa Employment Opportunity (“EEQ”) office. 154 F. Supp.2d at 65. Over a Sx-month period, the
EEO officerequested informationwhichhefaled to provide. The Department of Labor Civil Rights Center
therefore dismissed hiscomplant for fallureto prosecute. 1d. Thedigtrict court initidly denied defendant’s
motion to digmiss for falure to exhaust, so0 it could fully examine the facts surrounding plaintiff’s
cooperation. Discovery, however, reveded that plaintiff had no tenable excuse for fallure to cooperate.
1d. at 66. The court thereforefound that plaintiff had failed to exhaust adminigirative remedies, and granted
defendant’s motion to dismiss for lack of subject matter jurisdiction. Id.

In Green, plaintiff filed an EEOC charge on May 20, 1993, dleging an ADEA violaion. 854 F.

Supp. a 512. On May 21, June 4 and June 22, 1993, the EEOC asked plaintiff to provide certain
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information regarding hisclam. On June 22, 1993, because plaintiff had not responded to its two earlier
requests, the EEOC notified his attorney that it would dismissthe charge if plaintiff was not interviewed in
30days. 1d. On September 8, 1993, the EEOC gave plaintiff an additiona seven daysto beinterviewed.
On September 21, 1993, the EEOC dismissed plaintiff’ scharge for failure to cooperate. |d. Thedidrict
court sustained defendant’ smotionto dismiss, holding that it lacked subject matter jurisdictionbecause by
failing to cooperate with the EEOC, plaintiff falled to exhaust adminigrative remedies. 1d. at 513.

In Kozlowski, plaintiff aleged discrimination in violation of the ADEA and Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e(2).%° Id. & *1. Thedistrict court dismissed plaintiff’s Title VI
claims because she had not cooperated with the EEOC investigation and had therefore failed to exhaudt.
Itdenied defendants motionto dismissplaintiff’ SADEA dam, holdingthat “an ADEA complanant should
be required to cooperate with the EEOC . . . during its exclusive jurisdiction over the. . . ADEA cdam,”
but that “this exdusive jurisdiction lagts for only 60 days instead of the 180 daysfor aTitle VII dam.” 1d.
at *3. Becauseit was unclear whether plaintiff’ sfailure to cooperate occurred within the 60-day period,
the court held that the ADEA clam was not subject to dismissal.

Here, plaintiff did not cooperate with the EEOC at any time — insde or outside of the 60 days of
exdusve jurigdiction. Therefore, as a matter of law, plantiff has not exhausted his administrative

remedies?® Allowing plantiff to proceed with an ADEA dlaim after failing to cooperate with the EEOC

19 Soecificdly, plantiff aleged that defendant discriminated against her based on her sex,
including passing over her for promotionsand raises. 1d. at * 1.

20 Plaintiff daimsthat his new job made scheduling conflictswithK atzunavoidable. Asnoted,
however, plantiff has the burden of establishing by competent evidence that he exhausted adminidrative
remedies. Hecitesno authority that excuses hislack of cooperation with the EEOC because of scheduling

(continued...)
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would thwart the adminigirative process and turn the EEOC filing requirement into a mere formdity. The

Court does not believe that thiswas Congress' sintent indrafting the ADEA. SeeHaggard v. The Standard

Regigter Co., No. Civ.A. 01-2513-CM, 2003 WL 22102133, a *6 (D. Kan. Aug. 1, 2003).%
Defendant is entitled to summary judgment on thisissue.
. Age Discrimination

Even if plantiff had exhausted adminidrative remedies, he hasraised no questions of materid fact
regarding his age discrimination dams. The ADEA dates thet it is unlawful for an employer “to fail or
refuse to hire or to discharge any individua or otherwise discriminate againgt any individua with respect
to hiscompensation, terms, conditions, or privilegesof employment, because of suchindividud’sage.” 29
U.S.C. 8§623(a)(1). To prevall on his ADEA dam, plantiff must establish that age was a determining

factor in Sprint’s decisons.  See Greene v. Safeway Stores, Inc., 98 F.3d 554, 557 (10th Cir. 1996)

(ating Lucas v. Dover Corp., 857 F.2d 1397, 1400 (10th Cir. 1988)). Plaintiff need not show that age

was the sole reason for any adverse employment action, but he must show that age “ made the difference”

in defendant’s decisions. Id. (quoting EEOC v. Sperry Corp., 852 F.2d 503, 507 (10th Cir. 1988)).

Fantiff may meet this burdenby direct evidence of age discriminationor by the burden-shifting framework

29(...continued)
conflicts and he presents no evidence which indicates that he could not fax information or participatein a
telephone interview.

21 In Haggard, plaintiff filed a cherge of age discrimination with the EEOC on October 25,
2000. 2003 WL 22102133, a *5. On July 25, 2001, the EEOC dismissed plaintiff’s charge for failure
to cooperate. Plaintiff filed suit on October 25, 2001. Defendant sought summary judgment, arguing thet
plantiff’s ADEA dams were barred because he had not exhausted adminigrative remedies. Id. a *6.
Pantiff did not dispute the EEOC claim that it had asked plaintiff to provide additiona informationand that
he had failed to respond within 30 days. The Court therefore found that plaintiff had failed to cooperate
and had not exhausted adminigtrative remedies, and granted summary judgment. 1d.
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of McDonnell DouglasCorp. v. Green, 411 U.S. 792, 802-05 (1973), and Texas Dep't of Cmity. Affairs

v. Burdine, 450 U.S. 248, 252-56 (1981). See Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220,

1225 (10th Cir. 2000); Wood v. City of Topeka, 17 Fed. Appx. 765, 767-68 (10th Cir. 2001).

Asnoted, Sprint arguesthat it is entitled to summary judgment because (1) plaintiff cannot establish
that Sorint intended to discriminate when it terminated plaintiff’ s employment; (2) plaintiff cannot establish
aprimafacie case regarding hisfalureto promote damand (3) evenif plaintiff can etablish aprimafacie

case, he cannot establish a genuine issue of materid fact asto pretext. Memeorandum In Support (Doc.

#69) at 19. Paintiff argues that the record reveds genuine issues of materid fact as to his termination,

Memorandum InOpposition (Doc. #80) at 28, 30, but he does not address Sprint’ sargument with regard

tofalureto promote. The Court therefore deems that dam abandoned. See Rowland v. Franklin Career

Servs, LLC, 272 F. Supp.2d 1188, 1204 (D. Kan. 2003); Merkd v. Leavenworth County Emergency

Med. Servs., No. 98-2335-JWL, 2000 WL 127266, at *1 (D. Kan. Jan. 4, 2000). Sprint’s motion for
summary judgment on plaintiff’s claim of falure to promote is therefore sustained.

Under McDonnell Dougdlas, plaintiff initialy bears the burden of production to establish a prima

facie case of discrimination. 411 U.S. at 802. If plaintiff establishes a primafacie case, the burden shifts

to Sprint to articulate afacidly nondiscriminatory reason for its actions. See Reynoldsv. Sch. Dist. No.

1, 69 F.3d 1523, 1533 (10th Cir. 1995). If Sprint articulates alegitimate nondiscriminatory reason, the
burden shiftsback to plaintiff to present evidence fromwhichareasonablejury might concludethat Sprint’s
proffered reasonis pretextud, that is, “ unworthy of belief.” Beaird v. Seagate Tech., Inc., 145 F.3d 1159,

1165 (10th Cir. 1998) (quoting Randle v. City of Aurora, 69 F.3d 441, 451 (10th Cir. 1995)).

-22-




A. Prima Facie Case In Reduction In Force

Generdly, to establish aprimafacie case of age discrimination in termination from employment,
plantiff must show that (1) he was a member of the protected age group, over age 40; (2) he was
performing satisfeactorily; (3) defendant terminated his employment; and (4) defendant replaced him with

ayounger person. BUI v. IBP, Inc., 171 F. Supp.2d 1168, 1173 (D. Kan. 2001), aff'd, 34 Fed. Appx.

653 (10th Cir. 2002). Thistest has been modified in the reduction in force (“RIF’) context because the
discharged employee is not dways replaced. Thus, courts have modified the fourth eement by requiring
plantiff to* produc[ €] evidence, circumstantid or direct, fromwhichafactfinder might reasonably conclude

that the employer intended to discriminateinreaching the decisonat issue.” Lucasv. Dover Corp., Norris

Div., 857 F.2d 1397, 1400 (10th Cir. 1988) (alteration in origind) (quoting Branson v. Price River Codl

Co., 853 F.2d 768, 771 (10th Cir. 1988)).

Sorint contendsthat plaintiff cannot show the fourth eement, evidence of anintent to discriminate.
To meet this requirement, plantiff need not produce evidencethat age was a determining factor in Sprint’'s
decision. Beaird, 145 F.3d at 1167.%* Rather, plaintiff can satisfy the fourth dement with evidence that
Sorint “fired qualified older employees but retained younger onesingmilar positions.” Branson, 853 F.2d

a 771. In Beaird, the Tenth Circuit explained that the fourthdement ina RIF case “ should be understood

to pardld the fourth dement of McDonnell Douglas by diminging ‘lack of vacancy’ as a legitimate

22 InBeaird, the Tenth Circuit noted that to require plantiff to produce evidencethat age was
adetermining factor “would effectively fuse the primafacie and pretext steps of McDonnell Douglas and
‘obviate]] the centra purpose of the McDonnell Douglas method, which is to rdieve the plantiff of the
burden of having to uncover what isvery difficult to uncover —evidence of discriminatory intent.”” Beaird.
145 F.3d at 1167 (quoting Oxman v. WLS-TV, 846 F.2d 448, 454-55 (7th Cir. 1988)).
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nondiscriminatory motive for the employment decision.” Beaird, 145 F.3d at 1167. The Tenth Circuit

noted that “[o]f course, in aRIF case, the plaintiff cannot actudly point to a continuing vacancy because
her position has been diminated. She can, however, point to circumstances that show that the employer
could have retained her, but chose instead to retain a younger employee.” Id.

Even congrued in the light most favorable to plaintiff, the record in this case does not support an
inference that Sprint treated younger employees in comparable positions more favorably than plaintiff.

Paintiff assarts that he “ necessarily” satisfies the fourth eement because he was the oldest personin BIS

and the only Revenue Andys 1V terminated in the RIF on March13, 2002. Memorandum In Opposition
(Doc. #80) at 29. HPaintiff, however, points to no evidence that Sprint treated any younger Revenue
Anays IV or BIS employee more favorably than it trested him. Instead, the record indicates that when
Sprint decided to do aRIF inits Revenue/lFinancid Services organization, it evaluated the 22 employees
inBIS and terminated six of them, four who were under 40 and two who were 40 or above.?® Eight of the
BIS employees who remained were over age 40 (64, 45, 42, 43, 42, 42, 41 and 41). Thus, the record
reveds that Sprint terminated other younger (under 40) BISemployeesinthe RIF onMarch 13, 2002 and
retained other older (over 40) BIS employees® Asamatter of law, plaintiff has not established a prima
facie case.
B. Pretext

Even if plantiff could establish a prima fadie case, he has not presented sufficient evidence of

23 The ages of the terminated employees were 26, 29, 32, 39, 40 and 60.

24 The record does not reved any information regarding other Revenue Andys IV
employees.
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pretext. Sprint articulates a faddly nondiscriminatory reason for its action —that it terminated plaintiff’s
employment as pat of a RIF occasoned by budget cuts in Sprint's Revenue/Financid Services

organization. If true, thisis alegitimate nondiscriminatory reason. See, e.q., Selenke v. Med. Imaging of

Calo., 248 F.3d 1249, 1261 (10th Cir. 2001) (courts should not “second guess’ employer’s busness
judgment). The burden therefore shiftsto plaintiff to demongratethat Sprint’ s proffered nondiscriminatory

reason is pretextud, that is, “unworthy of belief.” Beaird, 145 F.3d at 1165 (quoting Randle v. City of

Aurora, 69 F.3d 441, 451 (10th Cir. 1995)). Pantiff may show pretext by demondrating that (1) his
termination is inconggtent with Sprint’s RIF criteria; (2) Sorint deliberatdy fddgfied or manipulated his
evauation under its RIF criteria; or (3) Sprint’ salleged RIF isasham. Beaird, 145 F.3d at 1168.%°
Pantiff argues that Sprint’s proffered nondiscriminatory reason for termination is pretextua
because (1) his written appraisals, like those of numerous younger employees whose jobs were not
diminated, rated his performance as* Mesting Expectations;” (2) Sprint used shadow ratingsto determinate
whichemployeesto diminate eventhough it advised employeesthat the new rating systemwould not affect
compensation in 2002 or become part of employees permanent records; (3) Bindd and Thomas gave
conflicting testimony regarding the use of shadow ratings inthe RIF decisions; (4) Bindd and Thomas used
vague and subjective criteriawhichwerenot part of plaintiff’ sprevious performance appraisas, (5) Thomas
transferredayounger employee, Rachel Mayer, rather thanterminating her; (6) Thomas gave oneemployee
an N rating because she had been recently promoted to anew positionbut did not give plaintiff an N rating

eventhough he recently moved to BIS; (7) plaintiff was the oldest Revenue Andys 1V inBIS and the only

2 The Tenth Circuit has not foreclosed other methods of demonstrating pretext, but it notes
that mogt plaintiffs arguments will fit within these categories. Seeid. at 1168 n.6.
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Revenue Andys 1V who wasterminated; (8) induly of 2000, plantiff had been promoted because he was
the most qudified applicant; and (9) Sprint did not grant interviewsto terminated employeeswho were over

age 40 and who applied for positions after March 13, 2002. Memorandum In Opposition (Doc. #80) at

36-37.

The record indicates that dl of plantiff's performance appraisals rated him as “Meeting
Expectations,” and that in 2001, 21 of the 22 employees in BIS had received a rating of “Meeting
Expectations’ or better. Thus, to determine which employees to terminate as part of the RIF on March
13, 2002, Sprint had to employ further performance criteria. Standing done, the fact that plantiff’s
performance gppraisas rated him as“meeting expectations’ does not raise an inference of pretext.

Faintiff’ sother alegations, though undisputed, do not create a genuine issue of materid fact. These
dlegations do not suggest that Sprint's proffered nondisciminatory reason is unworthy of belief.
Soecificdly, plantiff has not demonstrated a genuine issue of materid fact whether his termination was
inconggtent withthe Sprint RIF criteria, whether Sprint deliberately fasfied or manipulated hisevduations
under the RIF criteria, or whether the dleged RIF wasitsdf asham. Beaird, 145 F.3d at 1168. Sprint
is therefore entitled summary judgment on thisissue.

IT IS THEREFORE ORDERED tha Defendant Sprint/United Management Company’'s

Moation For Summary Judgment (Doc. #68) filed August 8, 2003 be and hereby is SUSTAINED.

Dated this 28th day of October, 2003 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Digtrict Judge
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